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1.  TIME:  9:00   CASE#: MSC19-01123 
CASE NAME: LEE VS. CARDIFF 
HEARING ON MOTION TO STRIKE 
FILED BY DAVID BRIAN CARDIFF 
* TENTATIVE RULING: * 
 
 Please Note:  This is a corrected and re-formatted version of the tentative ruling that was 
issued on October 2, 2019.  In the body of the ruling, the Court has deleted the last paragraph of 
Part A-1, because contrary to the Court’s initial impression, it does not appear that plaintiffs 
have made contradictory allegations concerning who performed work on plaintiffs’ property.  
The Court has also re-worded the last paragraph of Part A-2 and Part E.  Finally, the Court has 
changed “plaintiff” singular to “plaintiffs” plural throughout, and has made a few other minor 
changes.  The Court has not changed the substance of the ruling. 
 
 Defendant has already indicated his intention of contesting this tentative ruling at the 
continued hearing on Monday October 7, 2019, and of the issues to be argued; he need not do 
so again.  If upon further reflection plaintiffs decide to contest any aspect of this ruling, they may 
do so, but they shall notify the Court and opposing counsel of the issues that plaintiffs intend to 
argue by 2:00 p.m. on Friday October 4. 
 

* * * 
 
 Defendant’s motion to strike portions of plaintiffs’ Complaint is denied as to plaintiffs’ 
claims for punitive damages, restitution, attorney fees, and treble damages.  The motion is 
otherwise granted with leave to amend.  Plaintiffs shall file any further amended complaint on 
or before November 7, 2019.  The basis for this ruling is as follows. 
 
 A. Defendant’s Status As An Unlicensed Contractor.   
 
  A-1. Defendant’s Argument Lacks Merit. 
 
 Defendant argues that plaintiffs’ Complaint shows on its face that defendant was 
a licensed contractor.  This forms the basis for most of defendant’s sub-arguments in support of 
striking specific requests for relief from the Complaint.  The Court finds that defendant’s 
argument lacks merit. 
 
 Defendant relies on two exhibits to the Complaint: Exhibits “B” and “E.”  Neither exhibit 
supports defendant’s argument. 
 
 Exhibit “B” is the parties’ construction contract.  Plaintiffs attached this contract not only 
in support of their breach of contract causes of action, but also to illustrate one example of 
defendant making the allegedly false representation that defendant maintained workers’ 
compensation insurance.  (See, Complaint, ¶ 92.) 
 
 Defendant’s argument is that, by attaching the contract, plaintiffs are impliedly adopting 
and ratifying the allegedly false representation made within the contract — defendant’s 
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representation that he was covered by a workers’ compensation policy.  This argument is 
completely without merit; the Complaint cannot fairly be construed as both seeking damages for 
and ratifying defendant’s allegedly false representations.  (See, Complaint, ¶ 92.) 
 
 Exhibit “E” is a document from the Contractors State License Board.  This document 
demonstrates that defendant sought and obtained an exemption from the requirement to 
maintain workers’ compensation insurance, effective April 17, 2014.  Defendant does not 
dispute in the reply memorandum that he has renewed this exemption on an annual basis.  
The document is dated February 2019, and is fully consistent with plaintiffs’ legal theory, 
as discussed below. 
 
 Plaintiffs’ theory that defendant was an unlicensed contractor relies on the Wright 
decision.  (See, Wright v. Issak (2007) 149 Cal.App.4th 1116.)  In this decision, the Court of 
Appeal found that a contractor who under-reported payroll thereby failed to obtain adequate 
workers’ compensation insurance, and accordingly, the contractor’s license was deemed 
automatically suspended.  (Id., at 1121.)  The Wright decision would apply a fortiori to the case 
at bar, where defendant allegedly did not merely under-report his payroll but obtained an 
exemption from the requirement of having workers’ compensation insurance by advising the 
CSLB that he had no employees.  Plaintiffs’ allegations must be taken at face value; the Court 
cannot take judicial notice of a workers’ compensation insurance policy provided to plaintiffs 
during discovery.  If plaintiffs’ allegations prove correct, defendant’s license was automatically 
suspended during the time of the subject construction work. 
 
 The Loranger decision cited by defendant is easily distinguishable.  (See, Loranger v. 
Jones (2010) 184 Cal.App.4th 847, 849].)  The Court of Appeal in Loranger summarized its 
decision as follows: 
 

In this case we consider whether a licensed contractor who has a policy of 
workers' compensation covering his employees, who uses a subcontractor not 
knowing he is unlicensed and knowingly employs his 13-year-old son and his 
son's friend, who do not have work permits, as well as another person who 
does not have a contractor's license, to help perform construction work, is 
likewise subject to the sanctions of section 7031, subdivisions (a) and (b), 
because of an automatic suspension under section 7125.2.  [Emphasis added.]  
We conclude in this situation there was no automatic suspension of the 
contractor's license in effect.  We shall affirm the trial court's judgment awarding 
damages to the contractor. 

 
(Id., at 849.)  The decision is distinguishable because in Loranger the contractor had a policy of 
workers’ compensation insurance covering his employees, and in the case at bar, defendant 
allegedly did not.  Further, in the case at bar plaintiffs allege that all work was performed by 
defendant’s employees, and no work was outsourced or delegated.  (Complaint, ¶¶ 51-55.) 
 
  A-2. Plaintiffs’ Causes of Action. 
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 Plaintiffs seek disgorgement of all sums paid to defendant under section 7031, 
subdivision (b) of the Business and Professions Code.  This statute authorizes such relief when 
a contractor is unlicensed. 
 
 While plaintiffs’ Complaint does not show on its face that defendant was a licensed 
contractor, as defendant argues, the Court has nevertheless stricken all claims for relief 
based on defendant’s alleged status as an unlicensed contractor.  This is because none of 
plaintiffs’ nine current causes of action is a proper vehicle for such relief.  The remedies 
available under plaintiffs’ current causes of action are damages and injunctive relief: there is 
no statutory cause of action for disgorgement under section 7031 of the Business and 
Professions Code. 
 
 Plaintiffs are given leave to add a statutory cause of action for disgorgement, and to 
allege — if they wish to do so — that defendant under-reported his payroll, so that while 
defendant may have had a workers’ compensation insurance policy, defendant should still be 
deemed an unlicensed contractor under the Wright decision.  There is currently no such 
allegation in the Complaint;  If plaintiffs do this in a verified amended complaint, they may not 
simultaneously allege that defendant had no policy.  Finally, if plaintiffs are alleging that 
defendant did not have the proper type of contractor’s license, and that is why he should be 
deemed an unlicensed contractor, plaintiffs shall allege that theory more clearly in any further 
amended complaint. 
 
 It appears to the Court that what may have happened is that defendant procured 
workers’ compensation insurance for certain employees who handled some aspects of his 
business, but not for other employees who worked on construction projects.  The Court notes 
that the workers’ compensation insurance policy that defendant supplied with his reply papers 
was sent to a business named “Diablo Tropicals Nursery,” and not to a business named 
“Advantage Pools Bay Area.” 
 
 B. Punitive Damages. 
 
 Defendant moves to strike plaintiffs’ claim for punitive damages.  The Court denies the 
motion as to this claim because the Court has overruled defendant’s demurrer to plaintiffs’ two 
causes of action for intentional fraud, and punitive damages may always be claimed in such 
causes of action.  (Civ. Code, § 3294, subd. (c)(3).  See, Stevens v. Superior Court (1986) 
180 Cal.App.3d 605, 610-611.)  Further, the Court has overruled defendant’s demurrer to 
plaintiffs’ cause of action for financial elder abuse.  (See, Welf. & Inst. Code, § 15657.5, 
subd. (d) [“[n]othing in this section affects the award of punitive damages under Section 3294 of 
the Civil Code”].) 
 
 C. Injunctive Relief. 
 
 Plaintiffs seek to enjoin defendant from making the allegedly false representation that 
defendant has adequate workers compensation insurance.  Defendant’s motion is granted as to 
the corresponding language in the Complaint, because plaintiffs have not shown that they 
suffered injury in fact arising from the allegedly false representation, and so have not shown that 
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they have standing to seek public injunctive relief.  (See, McGill v. Citibank, N.A. (2017) 2 
Cal.5th 945, 959.)  Plaintiffs also have not demonstrated the need for injunctive relief to protect 
their own interests. 
 
 D. Statutory Remedies. 
 
 Defendant moves to strike plaintiffs’ statutory claims for disgorgement, restitution, 
attorney fees, penalties, and treble damages.  The Court has granted defendant’s motion 
to strike all claims that rely on defendant’s alleged status as an unlicensed contractor based on 
the Court’s ruling in Part A-2 above. 
 
 The Court has denied the motion as to the claim for restitution because plaintiffs have a 
statutory right to seek that remedy regardless of whether defendant was an unlicensed 
contractor.  Section 17203 of the Business and Professions Code provides that the trial court, 
in a cause of action under the UCL, may “restore to any person in interest any money” as 
restitution.  In the case at bar, plaintiffs might recover as restitution, for example, the cost of the 
inferior materials that plaintiffs paid defendant to purchase.  The Court notes that the distinction 
between disgorgement and restitution is moot in the case at bar, because plaintiffs do not seek 
non-restitutionary disgorgement.  (See generally, Feitelberg v. Credit Suisse First Boston, LLC 
(2005) 134 Cal.App.4th 997, 1013.) 
 
 The Court has denied the motion as to plaintiffs’ claim for attorney fees, because the 
Court has overruled defendant’s demurrer to the cause of action for financial elder abuse.  
(See, Welf. & Inst. Code, § 15657.5, subd (a).)  The court has denied the motion as to plaintiffs’ 
claim for treble damages on the same ground.  (See, Civ. Code, § 3345 [authorizing treble 
damages in actions involving elders if certain factual findings are made].) 
 
 E. Declaratory Relief. 
 
 Defendant also moves to strike plaintiffs’ claim for declaratory relief, which is free-floating 
and is not made in a separate cause of action for declaratory relief, on the ground that plaintiffs’ 
Complaint shows on its face defendant was a licensed contractor. The Court has rejected that 
argument in Part A-1 of this ruling. 
 
 The Court has nevertheless granted the motion to strike as to this claim, because the 
claim is superfluous.  The Court has granted leave to add a cause of action for statutory 
disgorgement, and the issue of whether defendant was a licensed contractor will necessarily be 
decided in the context of that cause of action.  (See, Code Civ. Proc., § 1061; Hood v. Superior 
Court (1995) 33 Cal.App.4th 319, 323-324 [no need for declaratory relief when issues raised 
“were fully engaged by other causes of action”].  See also, General of America Ins. Co. v. Lilly 
(1968) 258 Cal.App.2d 465, 470.) 
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2.  TIME:  9:00   CASE#: MSC19-01123 
CASE NAME: LEE VS. CARDIFF 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY DAVID BRIAN CARDIFF 
* TENTATIVE RULING: * 
 
 Please Note:  This is a corrected and re-formatted version of the tentative ruling that 
was issued on October 2, 2019.  The most important correction is in the first paragraph.  
The original ruling indicated that the Court was sustaining the demurrer to three causes of 
action.  The Court’s intention was to overrule the demurrer to all causes of action, as was clear 
in the balance of the ruling and in the Court’s ruling on the companion motion to strike. 
 
 In the body of the ruling, the Court has suggested that plaintiffs consider the possibly 
duplicative nature of the Eighth and Ninth Causes of Action.  The Court has also changed 
“plaintiff” singular to “plaintiffs” plural, and has made a few other minor changes. 
 
 Defendant has already indicated his intention of contesting this tentative ruling at the 
continued hearing on Monday October 7, 2019, and of the issues to be argued; he need not do 
so again.  If upon further reflection plaintiffs decide to contest any aspect of this ruling, they may 
do so, but they shall notify the Court and opposing counsel of the issues that plaintiffs intend to 
argue by 2:00 p.m. on Friday October 4. 
 

* * * 
 
 Defendant’s demurrer to plaintiffs’ Complaint is overruled as to all causes of action.  
The basis for this ruling is as follows. 
 
 A. The Fraud Causes of Action. 
 
  A-1. The Special Demurrer. 
 
 Defendant brings a special demurrer for uncertainty.  (Code Civ. Proc., § 430.10, 
subd. (f).)  Such a demurrer is strictly construed, even where a complaint is in some respects 
uncertain, because ambiguities can be clarified under modern discovery procedures.  (Khoury v. 
Maly's of California, Inc. (1993) 14 Cal.App.4th 612, 616.)  The test for uncertainty is a 
pragmatic one: 
 

A special demurrer should not be sustained if the allegations are sufficiently clear 
to apprise the defendant of the issues that must be met, even if the allegations of 
the complaint may not be as clear and as detailed as might be desired.  
[Citation omitted.] 

 
(Merlino v. West Coast Macaroni Mfg. Co. (1949) 90 Cal.App.2d 106, 108.) 
 
 The Court has overruled defendant’s special demurrer because the Complaint is 
reasonably clear as to defendant’s alleged acts of fraud. 
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  A-2. The General Demurrer. 
 
 Defendant brings a general demurrer to the Third, Fourth, and Fifth Causes of Action for 
intentional fraud and negligent misrepresentation.  (Code Civ. Proc., § 430.10, subd. (e).)  
The Court has overruled defendant’s demurrer because plaintiffs have alleged a viable fraud 
theory with adequate particularity. 
 
 The Court agrees with some of defendant’s arguments.  For example, plaintiffs have 
failed to adequately allege damage caused by defendant’s false representation that defendant 
maintained workers’ compensation insurance; there is no allegation that a worker was injured 
while working on plaintiffs’ residence and made a claim against plaintiffs.  Plaintiffs also have 
failed to adequately allege reasonable reliance on defendant’s premature demands for payment 
under the phased-payment schedule; it is clear from plaintiffs’ own allegations that plaintiffs 
did not believe defendant’s representations concerning the status of the construction work, 
or defendant’s representations that he was otherwise entitled to premature payments; rather 
plaintiffs were bullied into making the payments.  The proper cause of action for raising this 
misconduct is the cause of action for financial elder abuse. 
 
 The Court has nevertheless overruled defendant’s demurrer because plaintiffs have 
adequately alleged a theory that defendant made false representations concerning the quality of 
materials used in the construction work.  (See, Complaint, ¶¶ 60-62.)  Plaintiffs reasonably relied 
on those representations by allowing defendant to use materials other than those specified in 
the construction contract.  While other fraud theories may be problematic, the Court cannot 
sustain a demurrer to only part of a cause of action.  (See, PH II, Inc. v. Superior Court (1995) 
33 Cal.App.4th 1680, 1682.) 
 
 B. The Financial Elder Abuse Cause of Action. 
 
 The Court has overruled defendant’s demurrer to the Seventh Cause of Action for 
financial elder abuse because plaintiffs have adequately alleged such abuse.  The trier of fact 
might reasonably find that defendant committed such abuse in the form of an “intent to defraud” 
and “undue influence.”  (Welf. & Inst. Code, § 15610.30, subds. (a)(2) and (a)(3).) 
 
 C. The Eighth and Ninth Causes of Action. 
 
 The Eighth and Ninth Causes of Action are for violation of the Unfair Competition Law 
(“UCL”).  The Court has overruled defendant’s demurrer to these causes of action because 
plaintiffs have standing to seek restitution based on defendant’s alleged fraud, as is discussed in 
the Court’s ruling on the companion motion to strike. 

 The Court suggests that, in drafting any further amended complaint, plaintiffs consider 
whether these causes of action are really necessary.  It is difficult to imagine a scenario where 
plaintiffs lose on all other causes of action, but prevail on these causes of action.  Plaintiffs are 
also reminded that the only remedies available under the UCL are restitution and injunctive 

relief.  (See, Bus. & Prof. Code, § 17203 and § 17204; Zhang v. Superior Court (2013) 
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57 Cal.4th 364, 376 [no claim for compensatory or punitive damages can be recovered 
in a UCL action]; Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 
1150-51 [“[t]he nonrestitutionary disgorgement remedy sought by plaintiff closely 
resembles a claim for damages, something that is not permitted under the UCL”]; 
Cel Tech Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 
Cal.4th 163, 179 [attorney fees are not authorized in a UCL cause of action].) 

 

  

 


